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QUESTIONS PRESENTED

1. Whether gppellants asserted injury — Utah's failure to
be assgned an additiond seat in the House of Representa
tives in the 2000 decennid regpportionment — is redressable,
given that the Presdent of the United States, the sole officid
reponsble for determining the new apportionment figures,
has no lawful authority to issue a revised agpportionment de-
termination because (a) the gpportionment datute conferred
authority to issue apportionment determinations only up to
January 7, 2001, and (b) he is not a defendant to this action
and thus cannot be authorized by judicid order to revise the
gpportionment determinations.

2. Whether the data editing procedure known as “hot
deck imputation” employed in the 2000 census conditutes
the “datisicd method known as ‘sampling’” prohibited by
13U.S.C. §195.

3. Whether the data editing procedure known as “hot
deck imputation” employed in the 2000 census exceeds the
power the Congitution confers excdusvely on Congress to
“direct” the “Manner in which” the “actual Enumerdion” of
the States' “respective Numbers’ is“made’ every ten years.
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JURISDICTION

For the reasons eaborated below, infra at 23-30, this
Court lacks jurisdiction because appellants asserted appor-
tionment injury cannot be redressed by ajudicid order.

STATEMENT OF THE CASE

Article |, section 2, clause 3 of the Congtitution, as modi-
fied by section 2 of the Fourteenth Amendment, requires that
sets in the House of Representatives be gpportioned among
the States “according to their respective numbers, counting
the whole number of persons in each State” The “actud
Enumeration” of the “whole number of persons in each
State” the clause further provides, must be determined at
leest every ten years, and “in such manner as [Congress|
shdl by Law direct.” That conditutiona provison “veds
Congress with virtudly unlimited discretion in conducting
the decennid ‘actud Enumeration””  Wisconsin v. New
York, 517 U.S. 1, 19 (1996). In the Census Act, Congress
conferred that discretion on the Secretary of Commerce, ar
thorizing him to conduct the census “in such form and con-
tent as he may determine” 13 U.S.C. § 141(a); see Wiscon-
an, 517 U.S. at 19 (“Congress has delegated its broad ar
thority over the Censusto the Secretary”).

Pursuant to that mandate, the Secretary has long em-
ployed a variety of datisicd methods to ded with the inevi-
table errors discovered in the millions upon millions of indi-
vidua record forms ddivered to the Bureau's central data-
base after all direct contact efforts have been completed.
Among the editing and correction methods employed by the
Secretary in the 2000 census was a process for enumerating
housing units whose individua records ended up a the cen
tra Bureau database, for a variety of reasons, with a speci-
fied address recorded, but with inconsstent or missng data
for population count, occupancy, or datus. Under that
method, when the Bureau came across a housing unit record
foom with missng or corflicting data, it would enumerae
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that unit by “impuing” to the record the enumeration of a
unit in the same census tract that had been persondly as
sesed by a Bureau enumerator during census follow-up ef-
forts. See infra at 15-19. That process is a verson of the
datisticdl method known as “hot-deck imputation,”! a data
editing method the Bureau has employed for decades.

A. Historical Background On The Data Editing Pro-
cedure Known AsHot-Deck Imputation

We st forth in some detail both the historical and tech-
nica context for the use of imputation methods in the enu
meration of the population, because appdlants attacks on
imputation rest on severa important misconceptions  about
the imputation process.?

1. The firgt four censuses were conducted by U.S. mar-
dhds and ther assdants, who tdlied the individud returns
and reported ther didrict results without further review in
Washington, D.C. Encyclopedia of the U.S Census (“Ency-
clopedia”) 196 (Margo J. Anderson ed., 2000) (AR C00430).
Sating with the 1820 census ceks in Washington re-
viewed the fidd results for errors, and in 1850 the responsi-
bility for talying returns was centralized in Washington.  Id.
Beginning in 1890, dectromechanicd punch cards were used
to automate the tallying of responses in various categories,
and “armies’ of clerks were employed to record returns on

! The phrase “hot deck” refers to imputation in which data is im-
puted from another record in the same population being enumerated,;
“cold deck” refers to imputation in which data is imputed from a record
in some other population, e.g., apreviously-observed census. The*“deck”
terminology is derived from the time when census records were main-
tained in the form of mechanical punch cards. Encyclopedia of the U.S.
Census 196 (Margo J. Anderson ed., 2000) (AR C00430).

2 |n this discussion the North Carolina appellants will cite only pri-
mary source record documents and sworn declarations. Appellants’ cita-
tions to the record are, with few exceptions, citations to their own
“Statement of Undisputed Facts,” many of which are not just disputed,
but demonstrably incorrect. JA 216-46, 334-48, 431-32.
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punch-cards. Id. As the volume of returns increased expo-
nentidly over time, clerks were required to perform more
and more “editing” of the returns to correct errors of various
kinds. 1d. Elaborate rules were developed to ensure regular-
ity in the editing process. Id. Initidly, however, these rules
did not incdlude any method for identifying a vdue for data
that appeared not just incorrect, but was missing atogether.
Id. at 197 (AR C00431).

In the 1940 census, the editing process for the firg time
incorporated a system for imputing age to persons for whom
no age was reported. Id. The 1950 census employed a sys-
tem for imputing employment satus on the bass of different
combinations of answersto certain questions. 1d.

2. The 1960 census was the first to employ high-speed
computing, expanding the opportunities for sophigticated ed-
iting of individud record forms. Id. Those opportunities
incuded the firg generd use of imputatiion to fill in missing
entries from those forms, including population data.  Id,;
Hogan Decl. § 41 JA 267). The Bureau's published eport
on the 1960 census explained the reasons for imputation:

Editing the census returns involved identifying
noresponses  and  inconsgencies  from  whatever
source by means of various checks and correcting the
incongstencies. The dlocation process supplied
missing entries.

Incongstencies and nonresponses in the basic data
could result from severa of the magor census proc-
eses.  For example, during the enumeration, some re-
spondents  furnished inconsgent answers and the
enumerators failed to notice the inconsstencies.  The
enumerators sometimes falled to ask a question or
falled to record the response or else recorded it on the
wrong place in the schedule  Coders sometimes
missed a response which was written on a schedule
and sometimes entered an inconsistent code for one.
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Sometimes a markk on a schedule was 0 light that
FOSDIC [the computer recording device] did not read
it and sometimes an erasure was so poor that FOSDIC
reead a mark that should have been erased. . . . The
quantity of data collected in a census, the number of
respondents, the number of enumerators and other
census workers, and the number of different opera
tions required are o large that it is consdered inevi-
table that some erors will occur. Editing to correct
obvious errorsisaregular part of the census process.

* * %

Mogt of the editing and dlocation was accom:
plished by the use of high-speed eectronic com-
puters, which performed edits and dlocations of a
highly complex nature with greater consstency than
could have been achieved by clerical processng and
with savings in both time and money.

1960 Censuses of Population and Housing: Procedural His
tory (“Procedural History”) 81-82 (AR C00377-78). To re-
solve problems with missng count data, “data for personsin
the last preceding housing unit were duplicated to replace the
occupants for whom there was no data” Id. a 83 (AR
C00379). Neither Congress, nor any State, objected to the
Bureau's use of imputation in the 1960 census for gppor-
tionment purposes on the ground that it condituted “sam+
pling” prohibited by the recently enacted 13 U.S.C. § 195.

3. The 1970 census was the firg to use the “mail-
out/mail-back” procedure of sdlf-enumeration. Hogan Decl.
1 42 (JA 268). The mgority of the population in that census
(and in every subsequent census) has been enumerated
through this process, rather than through direct contact with
an enumerator. Id. The new malling procedure dso intro-
duced yet another source of potential error into the process-
ing of forms — mistakes by respondents, who were not pro-
fessonal enumerators. The Bureau reported that “[t]he com-
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puter editing procedures for 1970 were essentialy the same
as 1960, except that for 1970 far more extensve use was
made of ‘hot decks’” 1970 Procedural History 15-65 (AR
C00395). The 1970 computer editing procedures imputed
populaion counts to individud housing units where (1) a
questionnaire lised a unit as occupied, but did not lig the
number of occupants, and (2) where the questionnaire was
not properly microfilmed or recorded by FOSDIC. Id. at 15-
66 (AR C00396).

In addition to, and distinct from, the computer editing
imputation process, the Bureau dso used imputation in con
junction with two forms of sampling in the 1970 cenas. See
Sampling and Statisticdl Methods In Past Censuses, Jan. 13,
1997, at 23 (Memo #F-1) (AR C001460-61) (distinguishing
between imputation and sampling procedures in 1970 cen
sus); Hogan Decl. § 44 (JA 269) (same); see generally 1970
Census of Population and Housing: Effect of Special Proce-
dures To Improve Coverage In The 1970 Census (Dec. 1994)
(“Effect of Special Procedures’) (AR C00398-411). The
firss method of sampling, the “Nationd Vacancy Check,”
was implemented because the Bureau discovered that enu
merators were often misclassfying occupied units as “va
cant” when they received no response. Effect of Special
Procedures 11 (AR C00404). To resolve that problem, the
Bureau sdected a “sample’ of housing units initidly class-
fied by enumerators as vacant, and revisted each to deter-
mine conclusvely whether it was vacant and, if not, the
number of occupants. Id.; Memo #F-1, at 2 (AR C001461).
From the sample results the Bureau calculated the portion of
units in each “enumeration didrict” (“ED”) designated as
“vacant” to be redesignated as “occupied,” and then used
hot-deck imputation to determine the occupancy number to
apply to each redesignated unit. Id. at 11-13 (AR C00404).

The second method of sampling used in the 1970 census
was the Post-enumeration Posta Check (“PEPOC’). This
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adjustment focused on southern dates, because post-1960
analyses had shown that housing unit coverage in the South
was “consderably worse” than in the rest of the country. Id.
a 15 (AR C00408); Memo #F-1, at 3 (AR C001462). In this
process the Bureau cross-checked its results with postd ad-
dress ligs and identified a large number of addresses that hed
not been enumerated. The Bureau then selected a sample of
those missed addresses for drect contact. 1970 Procedural
History 8-28 (AR C00391). From this sample the Bureau
caculated the proportion of occupied housng units missed
in eech ED by the initid contact procedures, and added the
proportionate number of housing units dictated by the sam
ple. The Bureau then used hot-deck imputation to enumerate
each added unit. Id. at 829 (AR C00392); Effect of Special
Procedures 15 (AR C00408).

The example of the 1970 census demongrates that impu-
tation may be used in conjunction with sampling methods,
Hogan Decd 144 (JA 269) — as occurred with the Nationa
Vacancy Check and PEPOC — but that imputation may dso
be done without the use of sampling methods — as occurred
in the regular computer data editing process.

4. The 1980 census did not employ any sampling meth-
ods (because of concerns about their legdity), but did use
datigicd methods of imputation. Hogan Decl. T 46 (JA
270); Imputation in the 1980 Census, Nov. 4, 1982 (JA 98);
1980 Census Imputation of Population Characteristics, Feb.
5, 1988 (JA 211); Bailar Orr Aff. 11 3, 89 (JA 88, 90-91);
see also 1980 Procedural History 6-28, 6-30 (AR C00415,
418). As in previous censuses, the Bureau concluded that
imputation was necessary to address “incomplete data’ re-
alting from “patid enumeration, respondent refusd or
other nonresponse, clericd handling (eg., coding) of ques
tionnaires and dectronic processng of the questionnaires.”
Imputation in the 1980 Census, supra (JA 99); see 1980 Pro-
cedural History 6-28 (AR C00415) (imputation necessary
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when “no interview was possible or there had been a ne-
chanicd falure in the sygem”). To address missng popula
tion data, Bureau datigicians explained, they could either
assume a “zero” in the unit, or use a daigica methodology
to assign some other, more likely vaue to the unit: in this
sense, imputation “tekes place either implicitly or explicitly.”
Imputation in the 1980 Census, supra (JA 99).

The State of Indiana sued the Census Bureau after the
1980 Census, because the use of hot-deck imputation had
difted a House seat from Indiana to Florida  Orr .
Baldridge, No. IP-81-604-C, dip op. (D. Ind. July 1, 1985)
(JA 110-19). Indianas complaint asserted that the use of
imputation was improper because (1) it condituted “sam
pling” prohibited by 13 U.S.C. § 195, and (2) its use was a-
bitrary and capricious for reasons independent of § 195. JA
112.  Condgent with its longstanding pogtion, the Bureau
argued that “the sampling procedures prohibited by the Cen
sus Act and the imputations performed in 1980 are two com-
pletely different procedures, based upon totdly distinct prin-
ciples and sarving equdly diginct puposes”  Balar Orr
Aff. 112 (JA 92). Indianas own expert, Dr. Dondd Rubin —
the same expert employed by gpdlants in the ingtant case —
submitted an affidavit agreeing that hot-deck imputation is
not “sampling” Rubin Orr Aff. 114-5 7 (JA 297-98)
(egreeing that “sampling” as used in 8§ 195 refers to “prob-
ability sampling,” and that “the hot-deck imputation tech
nique used in the 1980 Decennial Census .. . is not a method
of probability sampling”). The Court agreed:

Sampling is used where a scientificaly sdected st of
units can be used to represent the entire population
from which they are drawn. Inferences about the et
tire population can be based on sample results. Impu-
tation, on the other hand, is a procedure for determin-
ing a plaudble vdue for missng data Imputation is
used in both sample surveys and census with the god
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of achieving as complete as possble an enumeration
of the sampled or population units.

JA 114. The Court dso rgected Indiana’s clam that the use
of imputation is abitrary and capricious. To ignore units
whose occupancy Satus remained undetermined after contact
efforts ceased, the Court explained, would be ‘the equivaent
of imputing zero or no persons,” JA 112, which would create
“known error” because the Bureau knew from extensve re-
search that a dgnificant number of those units were in fact
occupied. JA 118; see Balar Orr Aff. 1 17-23 (JA 94-97)
(ating Sudies).

5. The 1990 census again did not take any “sampling” of
the population, but employed the now-standard process of
imputation in the find editing and tabulaion of individud
records. See Summary of the 1990 Census Imputation Pro-
cedures, Oct. 3, 1994 (Memo #BB-11) (JA 144-49); Hogan
Decl. 1Y 52-57 (JA 273-75). The amount of imputation nec-
essay in the 1990 census was dramaticaly reduced com-
pared to 1970 and 1980, as well as 2000, evidently for two
reesons. Fird, the Bureau was able to inditute better ques-
tionnaire control and more clerica editing procedures, in
cluding follow-up telephone cals, to correct errors in records
identified before fina tabulation. Hogan Decl. 153 & n.10.
Second, Bureau researchers bdieve that strong incentives
given to enumerators not to turn in questionnaires lacking
count information caused a certan amount of “fidd imputa
tion” — i.e, enumerators making a nondatistical “best guess’
when follow-up was unsuccessful.  Imputation in the 1990
Census — Coverage Implications, Aug. 31, 1992 (Memo
#BB-7) (JA 128).

The 1990 census was the first to employ what is referred
to as “datus imputation.” Memo #BB-11 (JA 143-44); Ho-
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gan Dedl. 7 54-56 (JA 274-75).> Past censuses had em
ployed “household dze imputation” (where the unit was
known to be occupied, but the number was unrecorded or
unclear) and “occupancy imputation” (where the data record
did not clearly identify whether the unit was occupied or \&
cant, imputation was used to assign status of vacant or occu-
pied). Because of new address centraization procedures, the
Bureau in 1990 for the first time faced the occasond need to
edit records that reflected addresses for which the Bureau
ended up with no data record at al. Hogan Decl. 1 55 (JA
274).

Prior to the 1990 census, the Bureau maintained no cen
trd address list; address regigters for each ED were main
taned in loca census offices. 1d. In 1990 the Bureau began
to work with its own computerized and centrdized lig of
addresses with vdid housng units called the Address Con-
trol File (“ACF’). Id. At the same time, however, loca d-
fices continued to maintain ther own lig of units, cdled the
Census Cortrol File (“CCF’). Id. 153 n.10 (JA 273). The
virtue of the system was that matching the lists helped detect
address problems sooner than was possible in earlier cen
suses, id. 54 (JA 273), but the dud lists aso created a new
problem:  matching millions of addresses obvioudy could
not be done with perfection, and at the end of the process,
during find editing and tabulation, the Bureau would at
times come across an address on its ACF list that was not
included on the local CCF, and thus for which the locd d-
fice had reported no information. Id. Given that there was
aufficdent information regarding the existence of a vdid unit
a the address to have included it initidly on the ACF, the
Bureau did not auttomdicdly assume in every ingtance that
the unit did not exig and should be deleted from the ACF.

3 Appellants now concede that the 1990 census included status imp u-
tation, Utah Br. 8, correcting their expert’s mistake, Wolfson Decl. T 17
n.4 (JA 45).
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Instead, the Bureau used hot-deck imputation to determine
whether the unit should be deleted from the lig and, if not,
whether to assign a status of “vacant” or “occupied.” Memo
#BB-11 (JA 143-44).

B. Imputation In The 2000 Census

As a reault of this Court's decison in Department of
Commerce v. House of Representatives, 525 U.S. 316
(1999), plans for the 2000 census proceeded in two distinct
phases. The firg plan included sampling and imputation; the
second plan excluded sampling, but continued the decades-
old use of other datisticd methods, including hot-deck impu-
tation.

1. Imputation In The Initial 2000 Census Plan. As
elaborated in House of Representatives, the Bureau initidly
planned to use two types of sampling in the 2000 census.
One type was to be employed in the Nonresponse Follow-Up
(“NRFU”), which takes place after the return of initid cen
sus malings 1d. a 324. The Bureau epected about a 67
percent maling-response rate, leaving about 33% of units
intidly nonresponding.  Id.  Unlike in the 1980 and 1990
censuses, however, the Bureau did not intend even to try to
contact directly every nonresponding housng unit with its
follow-up procedures. 1d. Instead the Bureau planned to
“sample’ a “ddidicaly representative’ portion of the nonre-
goonding units in each census tract, leaving in most cases
10% of the population uncontacted.

While definitively planning to take only a representeive
sanple of the initidly nonresponding units, one question the
Bureau had not yet resolved was how it would derive vaues
for the remaining 10% of the units. One proposa being con-
sidered was to use hot-deck imputation to assgn vaues to
the remaning 10%: a different donor would be sdected
from among the sampled nonrespondents for each of the 1e-
maning nonresponding units. A Comparison of Alternative
Edimation Methodologies for Census 2000 (AR C01644,
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C01646); Theory and Application of Nearest Neighbor Im
putation in Census 2000 (AR C01651). Under this proposa,
a much greater portion of the population would have been
enumerated through imputation than in other censuses — 10%
versus less than .5% — but only because the sampling aspect
of the plan ensured that the donor units would be properly
representative of the uncontacted population. Id.; see Rubin
Decl. 11 16-17 (JA 60) (sampling “ensures that we can draw
conclusons about the unobserved units in the population that
from the observed unitsin a scientific manner”).

Like the 1970 census, the initid plan for the 2000 census
demondrates how imputation can be used in conjunction
with a representative sampling of the populaion to derive
vaues for missng population data But because imputation
used on such large scdes without a representative sampling
would not likely reflect the actud populaion reiably, the
Bureau responded b the invaidation of the sampling aspects
the plan by returning to its traditiond practice of usng impu
tation only for the tiny segment of the housng unit records
that, a the end of massve efforts to contact every housing
units, have missng or undear data. Hogan Decl. T 14, 58
(JA 255, 275-76).

2. Imputation In The Final 2000 Census Plan. The Bu-
real’s initid plan for the 2000 census, which would have
ggnificantly limited the amount of post-maling follow-up
efforts, was invdidated on January 25, 1999. From that
point forward the Bureau had just over a single year to &
vise a plan, and assgn human and technicd resources, for
the massve new tak of reaching the approximatdy
15,000,000 housing units it had expected to leave uncon
tacted as a result of the sampling procedure. See Theory and
Application, supra (AR C01647) (“Revised plans for the
census now reflect the increased workload and time require-
ments to follow-up roughly 15,000,000 more nonresponding
housing units.”); Hogan Dedl 162 (JA 279).
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(@& The Bureau's revised plan began, as it had initidly,
with the “Magter Address File’ (“MAF’) — the successor to
the ACF used in 1990. To understand the role of imputation
in the census, it is important firg to undergand the sgnifi-
cance of the MAF to census operations.

As the Bureau's centrdized and computerized inventory
of dl living quarters in the United States, the MAF “sarves
as the basic control for the census” Census 2000 Opera
tiona Plan 8§ VI (Dec. 2000) (AR C00245). The Bureau first
crested the MAF by merging the 1990 ACF with the Posta
Service's comprehensve lig of mailing addresses, cdled the
Delivery Sequence File (“DSF’).* Throughout the 1990s the
Bureau repeatedly merged the MAF with the regulaly-
updated DSF. In addition, the Bureau tried to maximize the
MAF's accuracy by conducting its own field operations and
by enliging the assstance of locd and tribad governments in
a wide variety of ways. The loca assgtance program in-
cluded massive locd government reviews to confirm the ac-
curacy of liged housng units — over 8400 local and triba
governments reviewed the list in 1998 and 1999 (local gov-
enment participation was especidly important for “non-city-
syle’ address, eg., rura posta routes and generd ddivery
addresses).  All of these steps — and ill others — sought to
ensure that to the extent possble the MAF included dl vdid
housing units, without induding invalid units®

* The description in the text of the Bureau's address list updating
process is based on the Census 2000 Operational Plan § VI (Dec. 2000)
(AR C00245); and The Census Bureau's Master Address File (MAF) —
Census 2000 Address List Basics (March 1999) (AR C01490).

® Appellants claim that the MAF “concededly contains a large num
ber of addresses that do not represent housing units.” Utah Br. 8 (citing
AR C01585). Here is what the cited document actually says. “As are-
sult of the [DMAF] building and updating process, addresses are in-
cluded in the DMAF that do not uniquely identify a housing unit as of
April 1, 2000.” Specification of the Kill Universe on the Decennial Mas-
ter Address File for Census 2000, Dec. 21, 2000 (Memo #D-13) (AR
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(b) The MAF was converted to the Decennid Master
Address File (“DMAF’) in July 1999. The DMAF became
the bass for dl the 2000 enumeration functions. The Bureau
continued to revise the DMAF up to the find tabulation of
returns.  Specification for Reindating Addresses Flagged as
Deletes on the Hundred percent Census Unedited File, Nov.
7, 2000 (AR C01579); see Hogan Decl. 169 (JA 283).

The DMAF was the basis for mailing and follow-up pro-
grams in the 2000 census. Thus if an address did not make
its way onto the DMAF before the census process, and was
not added by a respondent or an enumerator somewhere in
the process, no record for that address was processed in the
find tabulation. Conversdly, if an address did appear on the
DMAF, then at the end of the process the Bureau would ex-
pect a record to be associated with the address. The record
could identify the datus as “nonexistent/delete’ if, for exam-
ple, the Bureau recelved a questionnaire for that address e
tablishing that the address no longer contained a vaid res-
dentid unit, or if an enumerator could not locate a unit dur-
ing the follow-up coverage programs, or determined that the
unit was no longer a housing resdence, or had been demol-
ished or was condemned. AR C00999; Hogan Decl. | 69
(JA 283). If an address that had been identified on the
DMAF dfter the exhaustive MAF update and revison proc-
ess did not have any data record associated with it at the end
of the process (i.e, it was not identified as occupied, \acant
or nonexistent), the Bureau did not plan to assume automati-
cdly that the address was actudly nonexistent and thus to be
deleted, but instead planned to use hot-deck imputation to

C01585). That isof course true — nobody contends that the DMAF was a
perfectly accurate list of every single housing unit in the United States.
The document does not state that the final DMAF had alarge proportion
of addresses that were not valid housing units. And the fact that the
DMAF was not perfect is exactly why the Bureau employed edensive
follow-up procedures after the mail-out. Seeinfra at 14-15, 16 n.7.
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assign a datus to the address and, if assigned a status of ac-
cupied, to enumerate the unit. Seeinfraat 16-17.

(c) The 2000 census in execution was a colossd en
deavor, involving more than 147 million paper quedion
nares and some 15 bhillion pages of printed materid. At
peak operation the Bureau was processing about 3.3 million
different forms per day. Hogan Decl. 18 (JA 251).

The firgd gage of the census included not only the famil-
lar mal-out/mall-back program, but aso opportunities for
respondents to pick up questionnaires a public locations and
to respond by telephone and Internet. See United States
Census 2000 § IX (Dec. 2000) (AR C00266-80); Hogen
Decl. 1 70-74 (A 284-86). This stage aso included two
related contact methods for enumerating people in remote or
inaccessble areas.  the list/enumerate process, where enu-
merators created an address list as they canvassed an as
sgned area and conducted interviews, and enumerate/update,
where enumerators darted with an address list, which they
updated as they canvassed and conducted interviews. 1d.

The next dage involved two forms of follow-up. One
form, the “Coverage Edit and Tedephone Follow-up’
(“CETFU"), focused on responses that were received by the
Bureau in the first sage. CEFTU employed a computer pro-
gran to check individud responses for discrepancies in
count information. Id. If the computer identified a response
with incondstent count information, a telephone agent tried
to resolve the problem by cdling the household. 1d.

The other form of follow-up condituted two different ef-
forts to contact directly DMAF-lised units that did not return
forms a stage one. The first of these was the Non-response
Follow-Up (“NRFU”), during which enumerators made up to
six attempts to contact (either persondly, by phone, or by
proxy, eg., neghbor or building manager) and enumerate
every single nonresponding address. Id. NRFU was cont
ducted from April to July 2000. The second direct contact
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follow-up effort, conducted in July and August 2000, was the
Coverage Improvement Follow-up (“CIFU”). Id. Thiswas a
process for interviewer-rechecks of certain DMAF aldresses
that came through the fird stage and NRFU classfied as
“nonexigent.” 1d. In this process, census gtaff attempted to
vist addresses added to the DMAF during the process by
enumerators, the Postal Service, and others, but for which no
response had been recelved; addresses for mail returns that
were marked as received but for which no data was captured
(i.e, logt or blank forms); and addresses for which responses
reported the unit as nonexistent, but which the Postd Service
did not confirm as unddiverable addresses. 1d.

After dl this data collection activity was completed, the
DMAF list was, in essence, merged with dl the records e
turned, cregting the “preliminary Hundred Percent Unedited
Flg’ (“HCUF’). Despite the intensve DMAF correction
and response follow-up efforts, as of August 14, 2001, 0.4
percent of the addresses from the DMAF were “unclassfied”
on the HCUF — i.e, no data records were associated with
them — and others were classfied as “occupied” but had
missng or conflicting population count information. Census
2000 Specifications for Imputing Housng Unit Status and
Population Counts, Sept. 26, 2000 (Memo #Q-34) (JA 152);
Census 2000 — Missng Housng Unit Status and Population
Data, February 28, 2001 (Memo #B-17) (JA 188).

(d) At the very end of the census operations, when the
individua records were being processed for find tabulation,
the Bureau used a verson of the “hot-deck imputation” proc-
ess employed in the previous four censuses to edit those un+
dassified, incomplete or inconsistent records® The Bureau
used impuation to enumerate in  three circumstances.

® The particular “hot-deck” methodology employed in the 2000 cen-
sus is set forth in Memos #B-17 (JA 184) and #Q-34 (JA 152). It in-
cluded severa refinements that improved its accuracy over previously
used hot-deck methods. Hogan Decl. 11 38, 59 (JA 266, 276-77).
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Household size imputation was employed when the address
record indicated that the unit was occupied, but contained
incomplete or incongdent informetion as to populaion
count. Occupancy imputation was used when the record
made clear the address contained a resdentid unit, but did
not suffidently indicate whether it was occupied or vacant.
The Bureau would firsg impute to the unit a status of \acant
or occupied, and, if it assgned the latter, used imputation to
enumerate household sze. Satus imputation was used for
those addresses on the HCUF that were 4ill unclassfied at
the end of the process. Initid Research on Count Imputation
in Census 2000 (Memo #110) (JA 444).”

Though it is dudioudy avoided in gppdlants factud
recitation, subsequent Bureau research has produced signifi-
cant additionad information about many of the records for
which imputation was necessary. With respect to status m-
putation, Bureau “Memo #110” eports that a full 75% of the
addresses for which a datus was imputed were actudly
“vdid housing units” i.e, units “not on the DMAF by the
time questionnaires were mailed out or deivered, but ...
added either by enumerators during field operations or by
respondents themsdlves” JA 445-47.2 Memo #110 explains

! Missing count information was not handled solely by imputation,
so long as the missing data was discovered early enough in the process.
When it discovered part way through the NRFU that a large number of
questionnaires were being returned with no population count, the Bureau
specifically implemented a process for identifying those records and con-
ducting field follow-up. Memo #110 (JA 448 n.2). Obviously, however,
not all incomplete records could be caught in time, and not al follow-up
efforts would be successful.

8 For this reason appellants are flatly incorrect when they describe
the “unclassified” addresses on the HCUF as “phantom” units, Utah Br.
8, on the asserted ground “the Bureau has no information as to whether
the address in question represents an existing housing unit,” id. at 33.
Appellants ignore not only the evidence in Memo #110 now establishing
to a certainty that the vast majority of units actually exist, but also the
extensive evidence the Bureau had about the units at the time. The un-
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that the datus of these units were incorrectly identified as
“unknown” on the HCUF because (1) a data corruption error,
and (2) the late receipt of records from the CIFU process, led
to the computer progran’s falure to associate these vaid
units with their gppropriate data records. JA 446-47; see J.S.
25a (“the dudy reveds that these units were clearly vdid
resdences that were smply not captured because of errors a
the data- capturing stage’).®

With respect to occupancy imputation, Memo #110 ex-
plains that over 90% of the records requiring occupancy im
putetion were returns with incondgtent informetion (i.e., the
summay daes “vacant” but person information is pro-
vided). JA 447. Likewise, over 95% of the household-sze
imputation cases reflected returns that “clearly indicated the
unit was occupied,” but had “[ijncondgtent or missing data’
with respect to the population count. Id. at 448. Summariz-
ing its andlyss of dl imputations in the 2000 census, Memo
#110 reports:

The team’s research confirms that most of the count
imputations performed in Census 2000 are attribut-
able to housng units that have been determined to ex-
Ist, but whose data were not included in the totas
through a variety of reasons. These @ses have been
appropriately ncluded in the census. If they had not

classified aldresses on the HCUF were there only because they were
initially on the DMAF (which was exhaustively reviewed and revised for
accuracy), or were specifically added to the DMAF by an enumerator or
respondent, all of which gave the Bureau substantial information about
the likely existence of the units. Hogan Decl. 1 15 (JA 256). If anything,
the proper presumption is that the units do exist — a presumption con-
firmed by Memo #110.

® Almost all of the remaining “unclassified” units — 22% of the total
of unclassified units — reflected addresses from the DMAF with blank
data records associated (JA 447), again suggesting that processing errors
simply lost information on what were also likely valid units (since the
addresses were derived from the carefully updated DMAF).
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been included in the count imputation process, these
cases would represent individuds or housing units
that should have been included in the census, but who
were left out because of incomplete or inconsstent
data or the inability to locate appropriate data records
due to data processing issues.

Memo #110 (JA 449-50).

The Bureau employed imputation in the 2000 census
condgent with its long-hed view tha the only dternatives
for handling missng or inconsgent data are to assgn the
most plausble vaue, or to assgn a vadue of zero. Hogan
Decl. 10 (JA 252); see supra at 7-9. In either case, the Bu-
real’s datistical experts have long contended, the imputation
of a vaue occurs. 1d.; Imputation in the 1980 Census, supra
(AR C00616). The empiricd question is which form of m
putation is more accurate.  Appdlants believe that imputing
zero is the more datistically accurate approach, Utah Br. 28-
29 (units lacking information &fter coverage efforts “most
reesonably can be assumed to be unoccupied or non
exigent”), but they are wrong. Appelants view is premised
on the incorrect understanding that imputation occurs only
when the Bureau was not able to enumerate a unit as occu-
pied “even after as many as Sx follow-up vists” Id. at 28.
In fact, as the adminidrative record makes clear, imputation
is often necessary because clerical and data errors lead to
loss or confuson in records that were otherwise properly
enumerated. See supra at 34, 6, 9, 16-18. Thus Bureau re-
search has conclusvely edablished that “a sSgnificant pro-
portion of returns with questionable or incomplete data or
unresolved datus are actudly vaid, occupied housng units”
Hogan Dedl. 10 (JA 252) (citing studies). It necessarily
follows, as those studies and dozens of others have shown,
that when a record is incomplete, inconsstent or unclass-
fied, and no other follow-up efforts are feasble, imputing
data from another unit in close geographic proximity leads to
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a much more accurate count of the loca populaion than
does ignoring the record dtogether. Bailar Orr Aff. § 18-23
(JA 94-97) (citing studies); Hogan Decl. 11 10, 31, 51 (JA
252, 263, 271-72) (citing studies).*°

(e In addition to time-tested imputation procedures, the
Bureau used severd other traditiond datistical methods in
the 2000 census to resolve problems identified in returns.
Hogan Decl. § 64 (JA 280). For example, the Bureau fre-
quently came across multiple responses for what gpeared to
be the same residence with conflicting population data The
Bureau could not know with certainty which form was accu-
rate, but it relied on a sophigticated agorithm for selecting
which response to include in the enumeration. 1d.

(H The editing of the HCUF records — induding the
process of imputation for the inevitable (but rdatively few)
incomplete, inconsstent, or unclassfied records remaning a
the end of dl census operations — resulted in the Hundred
Percent Edited File, which provided the beds for the find
gpportionment numbers delivered to the Presdent by the
Secretary of Commerce.

C. Proceedings Below

1. Though Congress has conveyed to the Secretary much
of its discretion over the manner for determining the enu-
meration of the population, Congress did not leave the task
whally uncondtrained.  In addition to the proscription on

10" Appellants’ description of the accuracy-improvement record of
imputation errs in yet another fundamental respect. Appellants assert
that while unclassified units are ailmost certainly unoccupied (which is
incorrect for the reasons stated in text), the “donor” units used for imp u-
tation “are unquestionably occupied,” and thus are not “representative of
the estimated units.” Utah Br. 28-29 (emphasis added). Appellantsagain
simply misunderstand the imputation process: the donor units are not
“unquestionably occupied” — to the contrary, the “donor” records used in
status imputation include records classified as “vacant” and as “ nonexi s-
tent.” Memo # Q-34 (JA 154-55).
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sampling, Congress devised a specific dructure for the tim-
ing of various census and apportionment events. The Census
Act requires the Secretary to take a “census of the popula-
tion” as of “the fird day of April” in every decennid year.
13 U.SC. § 141(a). The Secretary is required to complete
the census and report to the President the “tabulation of tota
population by States’ within nine months of the census date.
Id. No later than one week after the beginning of the firg
sesson of the Congress following the census, the Presdent is
required to “transmit to the Congress a statement showing
the whole number of persons in each State . . . and the num-
ber of Representatives to which each State would be enti-
tled” under the Satutorily prescribed method for caculating
the apportionment. 2 U.S.C. § 2a(b). The law provides that
“[e]lach State shdll be entitled . . . to the number of Represen
tatives shown” in the Presdent’s statement to the Congress,
id. 8 2a(b), and the Clerk of the House is required to send a
Certificate of Entitlement to the Governor of each State re-
flecting that number within fifteen days after receipt of the
Presdent’s statement, id. The Census Act contains no provi-
sons authorizing the Presdent to revise the apportionment
for any reason after the date specified in the statute !

2. Pursuant to that Satutory regpportionment scheme,
the Secretary of Commerce ieported to the President the find
census tabulations on December 28, 2000. Applying the
datutorily-prescribed “method of equa proportions’ to the
census numbers, the Presdent determined that North Caro-
lina was entitled to one additional Representative for a tota
of thirteen, and Utah remaned entitled to three. On January
4, 2001, the President transmitted his statement to Congress
reporting the new apportionment, and on January 16, 2001,
the Clerk of the House transmitted to North Cardlina a Cer-

11 By statute enacted in 1997, Congress created a specific mecha-
nism for challenging “the use of sampling or any other statistical meth-
odology” prior to the conduct of the census. Seeinfra at 29-30.
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tificte of Entittement officaly communicating North Caro-
lina' s lawful entitlement to 13 Representatives. JA 453.

3. Utah has made two legd efforts to reverse the 2000
gpportionment and obtain by judicid order what traditiona
census practices did not provide an additiond seat in the
House of Representatives. The firs challenge argued that
the Bureau unlawfully dected to count federd employees
living oversses — primaily military personnd and ther de
pendents — while excluding other Americans living aoroad.
That chdlenge was rgected, and this Court affirmed. 122 S
Ct. 612 (2001). On April 13, 2001, appdlants filed this
separate action.  Another three-judge didtrict court rejected
that challenge as well. JS. 1la On January 22, 2002, this
Court accepted Utah's appeal, postponing further consdera-
tion of jurisdiction until the hearing of the case on the merits.

SUMMARY OF ARGUMENT

I. There is a threshold jurisdictiona problem with this
case.  Appdlants asserted injury is that the Presdent as-
sgned Utah one less Representative than it was entitled to,
because the Census Bureau used improper methods to iden
tify the States respective population totals. For gopelants to
obtain reief, the Presdent would have to revise the agppor-
tionment and assgn Utah a new seat. A plurdity of this
Court held in Franklin v. Massachussetts, 505 U.S. 788
(1992), that even if the President could not be directed by a
court to do so, an apportionment injury is ill redresssble
because it can be assumed that the Presdent would act in
accordance with a judicia declaration as to the proper census
methodology. But there is a problem Franklin did not ad-
dress smply put, the Presdent lacks any lawful authority to
shift House seats among the States after the gpportionment is
findized. The datute explicitly dates that apportionment
may be revised only by the next sdf-executing gpportion
ment cycle, or by a supervening act of Congress. Thus even
if the Presdent wanted to give Utah another House sedt in
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accordance with an opinion of this Court on census practices,
he has no lawful authority to do s0. For this very reason
Congress created the opportunity to chalenge datistical op-
erations in the census before census operations begin.  Hav-
ing declined to avail themsdves of that opportunity to chal-
lenge imputetion, appellants have left this Court with no way
to ensure tha ther injury is redressed, and thus no jurisdic-
tion over the case.

[. Crossng the threshold to the merits serves appelants
no better. The Bureau's practice of enumeraing an individ-
ud housng unit whose record has inconsstent, unclear or
missng data by imputing to it the populaion count of a sn
ge nearby responding unit has been used in the decennid
census for the lagt forty years, with the full knowledge d the
Congress and the States. Hot-deck imputation is not the
datutorily-barred “datisticdl method known as ‘sampling,’”
13 U.SC. § 195, which is the entirdy different process of
sdecting a subset of a larger aggregate that is expected to be
representative or a model of the whole. Hot-deck imputation
involves no methodical selection of any representative subset
of the population; rather, the characteristics of one unit are
amply atributed to another. Because the two processes are
used for different purposes, acknowledging the difference
assuredly does not lead to an “end run” around House of
Representatives. Nor does appelants theory of “sampling”
diginguish between dze and datus/occupancy imputation.
Their attack on the latter forms reduces to the clam that they
are bad policy kecause the Bureau has no evidence that units
or persons actudly exis, which is demondrably incorrect:
the units are in the Bureau's records because they were
added to the DMAF as vdid housing unit addresses, and
subsequent Bureau research ignored by agppelants has con
clusvely shown that the vast mgority of records for which
gatus was imputed actudly are vaid housing units.
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[1l. The use of hot-deck imputation is wel within Con-
gresss wide discretion under the Conditution to devise the
manner in which the actud enumeration of the whole num-
ber of persons in each State will be determined every decen
nid year. The procedures employed in the 2000 census are
conggtent with the phrase “actud Enumeration,” in the con
text of its usage in the Conditution, which is best read to
mean identification of the actua population number, and not
a paticular head-counting method of identifying that num-
ber. It is true that the actua population count cannot be de-
termined with perfection, as appdlants point out, but tha is
precisdy why this Court recognized in Wisconsin v. New
York that Congress need only adopt methods with a “reason
able rdationship to the accomplishment of an actud e
meration of the population.” 517 U.S. a 19. But the Court
need not reach dl of those issues to decide this case:  gppd-
lants only red argument that the phrase “actud Enumera-
tion” excludes imputation is based on higtoricd evidence
suggesting that gross population estimates were not consid-
ered during the founding era to be consgtent with an actud
population enumerdtion. Even if true, imputation is not a
gross edimate, but is a highly rdiable, non-subjective proc-
ess of enumerating individud housng units on a unit-by-unit
basis, consgent with methods of enumeration common from
the early days of the census to today.

ARGUMENT

. APPELLANTS LACK ARTICLE Il STANDING
BECAUSE THEIR ASSERTED APPORTIONMENT
INJURY ISNOT REDRESSABLE

A federd court has authority to adjudicate a case or con
troversy under Article 1l only if the plantiff dleges and
proves an injury that is “likely to be redressed by the re-
quested relief.”  Allen v. Wright, 468 U.S. 737, 751 (1984);
see Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).
“[R]dief that does not remedy the injury suffered cannot
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bootstrap a plantiff into federa court; that is the very es
sence of the redressability requirement.” Seel Co. v. Citi-
zens for a Better Env't, 523 U.S. 83, 93-95 (1998). In par-
ticuar, when redressability “depends on the unfettered
choices made by independent actors not before the courts
and whose exercise of broad and legitimate discretion the
courts cannot presume either to control or to predict,” Lujan,
504 U.S. a 562, the requirements of Article Il $anding are
“subgtantiadly more difficult to etablish,” id.

Appdlants daim injury — the loss of a seat in Congress —
resulting from the Presdent’s decison to rely on census fig
ures that included a minuscule proportion of housing-unit
records that had been enumerated by the use of hot-deck im+
putation. To remedy that asserted injury, appellants seek an
order directing the Secretary to transmit to the President a
revised census and apportionment report excluding persons
enumerated by hot-deck imputation methods. JA 38-39.
The problem is this even if the President receves a new
report from the Secretary, he amply has no lawful authority
to revise the gpportionment. Cf. House of Representatives,
525 U.S. a 332 (“[I]t is certainly not necessary for tis Court
to wait until the census has been conducted to consder the
issues presented here, because such a pause would result in
extreme — posshly irremedisble — hardship.”). Explicitly
recognizing the inherent problem with judica chdlenges to
census operations once the apportionment is complete, Con-
gress in 1997 enacted a datute specficdly providing thet
lawsuits chdlenging the use of “any datisicd methodology”
in the census could be brought before census operations le-
gn. Infra a 29-30. Naether gppellants, nor anybody ese,
chdlenged the use of imputation a that time, when relief
was avalable, and now their asserted injury is remediable
only by an act of Congress.
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A. The Presdent Would Have No Authority To Re-
vise The Apportionment On The Basis Of A New
Census Report From The Secretary

The deadlines prescribed for executive action under the
apportionment  datute are drict and substantive, designed to
provide certainty and findity to a federal process that has
immediate impacts on the States — going directly to the terms
of ther paticipaion in the nationd government. See Frank-
lin, 505 U.S. at 791-92 (regpportionment process made “vir-
tudly sdf-executing” to avoid ddays in gpportionment). To
achieve that much-needed findity, the datute specifies a par-
ticular date every ten years by which the Presdent is re-
quired to make his gpportionment determination and deliver
it to Congress — for the 2000 census, January 7, 2001. Once
that Statement is trangmitted, the datute removes from the
Presdent al discretion and authority over further gpportion
ment in that cycde each State “shdl be entitled” to the num-
ber of Representatives specified “in each Congress thereafter
until the taking effect of a reapportionment under this section
or a subsequent statute” 2 U.S.C. 8§ 2a(b) (emphasis added);
see Franklin, 505 U.S. a 799 (“the President’s personal
transmittal of the report to Congress . . . settles the gppor-
tionment”). Under the plan terms of the dtaute, only two
sources may recind a State’s “entittement” to the agppor-
tionment determination made pursuant to the datute (1) the
next decennia regpportionment, or (2) a new act of Congress
adopted in the intervening period. There is no provison ar
thorizing the Presdent to revise or rescind the apportionment
determination for any reason before the next cycle, and none
can be implied. See National RR Passenger Corp. v. Na-
tional Assn of RR Passengers, 414 U.S. 453, 458 (1974)
(““When a datute limits a thing to be done in a paticular
mode, it includes the negative of any other mode.’” (quoting
Botany Mills v. United Sates, 278 U.S. 282, 289 (1929));
Continental Cas. Co. v. United States, 314 U.S. 527, 533
(1942) (“Generdly spesking, a ‘legidative affirmative de-
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scription’ implies denid of the non-described powers’ (quot-
ing Durousseau v. United Sates, 6 Cranch 307, 314
(1810)).*2

The only other posshility, in theory, might rest on the
ground that a judicid order may suffice to authorize a federad
officer to take an action beyond the authority conferred by a
daiute. Federd agencies and government officids may a
times be compelled by court order to correct an error by re-
viang some action even after the expiraion of a Sautory
deadline for the action. There are at least two crucid distinc-
tions here. Fird, in the typica action the agency or lower
governmentd officid is a party to the ation, and thus can be
made subject to the judicid order of empowerment. See
Franklin, 505 U.S. at 802. The President, by contrast, is not
a defendant to this action subject to any judicia order grant-
ing him supragtatutory authority to revison the apportion
ment, nor is it clear he could be made a defendant, id. Sec-
ond, the statute at issue here is far from a typica scheme for
organizing adminidrative agency action. By its generd na-
ture the matter a issue cdls for the highest level of respect
for the States interest in findity. See Franklin, 505 U.S. at
800 (observing that Congresss very incluson of the Pres-
dent as the condtitutiond officer respongble for findizing
gpportionment “makes for greater permanence, which is one
of the mgor virtues to be desred in such a satute’). And by

12 The Census Bureau also specifically allows for states and locali-
tiesto bring post-census “challenges’ to the results of the census for over
two years, which may result in the “correction[]” of population numbers.
Census 2000 Count Resolution Question Program, 66 Fed. Reg. 35588
(July 6, 2001). Those corrections, however, are not used to revise the
count for apportionment purposes, id., but are instead used only in post-
census population calculations, id. But an error is an error, whether it is
identified as the result of a lawsuit, an administrative challenge, or the
Bureau's own self-review process. It istelling that the President, acting
through the Bureau, has never assumed he has the authority to shift
House seatsif an error affecting apportionment isidentified.
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its gpecific terms the datute actudizes that interest, specify-
ing that only an act of Congress can revise an gpportionment
prior to the next self-executing cycde® Those terms prohibit
the Presdent himsdf from chifting House sedats between
States between regpportionment cycles, they just as surey
suggest that courts ought not tread on the same politicaly
volatile ground to accomplish the same reault.

B. Franklin Does Not Provide An Adequate Basis For
Standing In This Case

The didrict court concluded that appellants injury is re-
dressable on the ground that, as this Court held in Franklin,
the courts could “assume that the President ... would abide
by an authoritative interpretation of the Conditution and the
Census Act.” JS App. 12a. But even on that assumption,
appellants injury cannot be redressed because the President
amply lacks the authority to revise the gpportionment once
that apportionment isfindized.

None of the opinions in Franklin addressed this problem.
That may be because standing was not directly aldressed by
any of the briefsin Franklin. Cf. Hohn v. United States, 524
U.S. 236, 251-52 (1998) (Court is “less congtrained to follow
precedent where, as here, the opinion was rendered without
full brifing and argument’). In any event, even without
quedtioning the Franklin plurdity’s basc assumption that the
President could be expected to act in accordance with a judi-
cid opinion on census practices, the issue here is whether the
Presdent could shift a House seat from one State to another
even if he wanted to. That question was not addressed in
Franklin, and the answer is clear: if the Saute imposes a
sdf-executing limitetion on thet authority, it is impossble to

13 The provision also ensures that States, which participate much
more directly in the functioning of Congress than they can in the opera-
tion of the unitary Executive, have some say in the unprecedented event
of an “off-year” reapportionment.
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assume the Presdent will dter the gpportionment and pro-
vide appellants relief.1*

An example further illudrates the point. As a mgority of
the Court in Franklin agreed, the Presdent is entitled to play
an active role in the conduct of the decennid census process
throughout the process — he may even ingtruct the Secretary
to “reform the census . . . dfter the data are submitted to
him.”  Franklin, 505 U.S. a 799. Thus, assuming the Secre-
tary were, by order of a court, to submit new data to the
Presdent disregarding dl returns with imputations, if the
Presdent has any lawful authority to revise the apportion
ment, he would actudly have at least two options. he could
order a new apportionment based on the new data, as appel-
lants are seeking, or, dternatively, he could conclude that the
data is too incomplete and that further efforts at data recov-
ery or respondent contact should be made (especidly in light
of extendgve subsequent research identifying the sources of
record errors that led to imputation, see supra at 16-18). If
the datutory deadlines are now legdly memningless, it is
hardly cler why the Presdent should opt for the former,

14 The force of Franklin as a precedent on redressability in this con-
text is unclear even on its own terms. A plurality of four Justices, in an
opinion by Justice O’ Connor, found redressability on the assunrption that
the President would abide by an “authoritative interpretation of the cen-
sus statute and constitutional provisions,” 505 U.S. & 803, though as
noted the plurality did not consider whether the President had authority
to act. Justice Scalia flatly disagreed that the assumption was sufficient
to establish Article Ill redressability, and therefore concluded that he
should not reach the merits. Id. at 825. Finally, four other Justices, in an
opinion by Justice Stevens, did not join in the plurality’s reasoning, but
implicitly found standing on an entirely different basis: Justice Stevens
opinion viewed the action of the Secretary in delivering the census report
to the President as a “final agency action” under the APA, id. at 808-16,
and thus the plaintiffs implicitly had standing to sue and seek relief di-
rectly from the Secretary. Justice Stevens' analysis did not address
whether the President might be separately barred by the statute from issu-
ing a new apportionment determination.
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clearly inaccurate count, when the latter option for a more
accurate count would be available to him in the exercise of
his discretion.  Indeed, the Census Bureau itsdf could en
gage in such activities before sending a new report to the
President.

The true answer, of course, is that because the dtatutory
deadline has passed and the apportionment is findized, the
President and the Bureau lack the authority to rewrite the
gpportionment numbers for any reason. The only way to
chalenge datisticd methods to be used in the census is be-
fore the census begins.

C. Parties Challenging The Use Of Statistical Meth-
ods In The Census Must Bring Pre-Census Chal-
lenges

In 1997, Congress enacted a Statute that is explicitly de-
sgned to steer chdlenges jugt like this one into court before
the census starts, precisay because Congress believed courts
would not be properly stuated to provide relief once the a-
portionment is complete. Pub. L. 105-119, Title Il, § 209,
111 Stat. 2480, reprinted following 13 U.S.C. § 141 (West
Supp. 2001). Thetext of thet law States:

[T]he decennid enumeration of the population is a
complex and vast undertaking, and if such enumera-
tion is conducted in a manner tha does not comply
with the requirements of the Conditution or laws of
the United States, it would be impracticable for the
Sates to obtain, and the courts of the United States to
provide, meaningful relief after such enumeration has
been conducted.

Id. 8 209(a)(7). Congress therefore created a cause of action
that permits only prospective rdief agang the use of datiti-
cd methods, authorizing any “aggrieved person” to bring an
action to “obtain declaratory, injunctive, and any other ap-
propriate reief agang” the use of a chdlenged datigtica
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method. 1d. § 209(b). Congress defined an “aggrieved per-
son” to include “any resdent of a State whose congressiona
representation or digtrict could be changed as a result of the
use of a datisticd method challenged in the civil action.” Id.
§ 209(d)(1).*® Findly, Congress required the Secretary to
produce a pre-census report on operations, and provided that
the report “shall be deemed to conditute find agency action
regarding the use of datigicad methods in the 2000 decennid
cenaus, thus meking the question of therr use in such census
aufficiently concrete and find to now be reviewable in a ju-
dicid proceeding.” Id. 8 209(c)(2). Congress even estab-
lished a specid framework to expedite judicid review of
suchdams. 1d. 8 209(e).

These new dautory procedures provided ample opportu-
nity to chdlenge the use of any datigicad methodology in the
2000 Census, ensuring that the courts could adjudicate such
clams before the census was conducted, and avoiding the
kinds of severe eectord didocations that would accompany
judicia rdief in a post-census lawsuit of this kind. None of
the appelants avalled themsdves of those options, nor did
any other chdlengers. The apportionment is now find, and
neither the Presdent nor this Court can order a revison.
Appdlants asserted apportionment injury is therefore not
redressable, and their case must be dismissed.*®

15 Persons challenging the use of imputation before the census would
have had constitutional injury under the intrastate-redistricting vote-
dilution theory accepted as the basis for standing to bring the pre-census
challenge in House of Representatives, 523 U.S. at 332-34. Even though
the distributive effects of imputation between states cannot be determined
in avance, see infra note 19, imputation is nmore common for units in
urban and rural areas, JA 129-30; AR C00383, C00424. Voters in other
areas could allege that their votes are diluted in intrastate redistricting by
the increase in urban and rural population counts resulting from imputa-
tion.

16 The fact that the Court has considered apportionment cases such
as Wisconsin since Franklin without addressing the redressability prob-
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[I. HOT-DECK IMPUTATION IS NOT “THE STA-
TISTICAL METHOD KNOWN AS ‘SAM PLING’”

The procedure in issue here is the Bureau's longstanding
practice of enumerating a housng unit whose response re-
cord, a the very end of the census process, is missng, in
complete, or inconsgent, by imputing to that unit the e
meration obtained from direct contact of a neighboring unit.
The dautory question is whether that procedure congitutes
“the datigticd method known as ‘sampling,” within the
megwing of 13 U.S.C. § 195. The awwer to that question is
no.

A. Hot-Deck Imputation IsNot “ Sampling’

1. Section 195's prohibition againgt “the dSatistical
method known as ‘sampling’” refers to a term of art in the
stience of datigics. Terms of at must be given their term of
at meming. See, eg., Corning Glass Works v. Brennan,
417 U.S. 188, 201 (1974) (*Where Congress has used tech
nical words or terms of art, it is proper to explan them by
reference to the art or science to which they are appropriate.”
(internd quotation marks and dterations omitted)). The im
putation procedures employed in the 2000 Census are not
“sampling” as that technica term was understood at the time
of 8§ 195's enactment in 1957 and as that term continues to
be understood today.

(@ The leading datidticd texts of the time uniformly de-
fined “sampling” as “the sdection of pat of an aggregae of

lem raised here is immaterial. See, e.g., Lewis v. Casey, 518 U.S. 343,
353 n.2 (1996) (“[W]e have repeatedly held that the existence of unad-
dressed jurisdictional defects has no precedential effect.”).

17 Even if the Court concludes that appellants have Article |11 stand-
ing, at a minimum their statutory claim should be barred. The structure
of the Census Act as amended in 1997 implicitly limits challenges under
the Act to the period prior to the beginning of the census. Supra at 23-
30.
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materia to represent the whole aggregate.” Frank Yates,
Sampling Methods for Censuses and Surveys 1 (2d ed.
1953); see Pandurang V. Sukhame, Sampling Theory of
Surveys With Applications 9 (1954) (“A sampling method is
a method of sdecting a fraction of the population in a way
that the selected sample represents the population.”); Walter
A. Hendricks, The Mathematical Theory of Sampling 12
(1956) (“A sample is a sdected portion of some universe
dravn to provide information &bout the universe as a
whole”). The datistics professon has continued to trest the
method cdled “sampling” the same way. See Waksberg
Dec. 1 6 (JA 290); Peterson Dec. 1 89 (JA 352-53); Arlene
Fink, How to Sample in Surveys 2-3 (1995) (*A sampleisa
portion or subset of a larger group caled a population. . . .
The[] importance [of survey sampleg lies in the accuracy
with which they represent or mirror the target population.”);
Gay T. Henry, Practical Sampling 11 (1990) (“[Slample, as
it is usad in the [datidticg literature and in this book, means
a subset of the population that is used to gan informetion
about the population. A sample in this sense is a modd of
the population.”); Raymond J. Jessen, Satistical Survey
Techniques 14 (1978) (“In the broad sense a sample is any
fraction of the dements in the universe.  Ordinaily it is a
fraction taken in a manner such that it will ‘represent’ the
universe”); Ledie Kish, Survey Sampling 18 (1967) (“Sur-
vey sampling or populaiion sampling deds with the methods
for sdecting and observing a pat (sample) of the population
in order to make inference about the whole population.”);
Tommy Wright, Selected Moments in the Development of
Probability Sampling: Theory and Practice, 13 Am. Stat.
Assn Surv. Res. Methods Newd. 1 (July 2001) (“When ex-
amination of each and every unit in the popuation to know a
particular population characterigic is undesrable or imprac-
tica, a sample, i.e, a subset or portion of the same popula-
tion, may be sdected to yidd satidfactory information re-
garding the particular population characteristic.”).
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Common to dl these definitions of “sampling” are the
notions (1) that the “sample’ must be a “fraction” or “sub-
st” or “part” of the population that the sample is intended to
represent, and (2) that the “sample’ is selected according to
some method to ensure that will be a “representative’ — a
“modd” — of the larger populaion from which the sample is
selected.

(b) The didinction between that detisticad method and
the hot-deck imputation procedures employed in the 2000
census is Hf-evident and fundamentd. Appdlants primary
theory seems to be that in hot-deck imputation, each individ-
ual “donor” condtitutes a datistical “sample” Utah Br. 26.
That theory is incorrect in & least two respects. Firs, the
individual donor unit is not sdected to be a modd of the
whole aggregate — it is only a modd of a didinct individud
nonresponding unit.  Second, the individual donor unit is not
a “subset” of the “population” it is supposed to represent,
which in this case is smply another individud unit. Both
points confirm the intuitively obvious an individua donor
unit is not a “datistical sample’ of the larger population. At
other times, however, appellants seem to conceive of the pr
tative “sample’ as the population of potential donor units for
eech unit to be imputed — i.e, the geographicaly proximate
units contacted in NRFU. Cf. Utah Br. 21-22. The error is
the same.  those units were not “sdected” in any way to be
“representative’ of the population to be imputed; indeed,
they were not “selected” at dl, they were amply dl the units
on which the Bureau was able to obtain a complete record in
its effort to cover every single unit.

At bottom gppellants conflation of imputation with sam+
pling rests on a smple layman's misunderdanding.  the pre-
sumption that any number less than the whole is a “sample’
of the whole. Utah Br. 18-22. Because imputation is used
when less than every unit in the population has a recorded
reponse, gppellants believe that imputation necessarily in-
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volves sampling. A leading 1953 datidticd text directly ad-
dresses that misconception:

There has in the past been a tendency to use the term
sample to refer to the results of an attempted complete
census in which there has been falure to obtan in-
formaion from a subgsantid proportion of the units.
Its use in this sense is drongly to be deprecated; i+
sead the term incomplete census is suggested. The
term sample should be reserved for a set of units or
portion of an aggregate of material which has been
lected in the belief that it will be representative of the
whole aggregate.

Yates, Sampling Methods for Censuses and Surveys, supra,
a 2. In other words, though any number less than the whole
may be a “sample’ in common parlance it is uniformly
agreed in the professon that “sampling” connotes a con-
scious effort to desgn, in advance, a survey of a subset of
the population that will itsdf be an adequate “modd” of the
larger population being surveyed. See supra at 31-32. The
donor units used in the imputation method employed in the
2000 census were not a “portion of [the population] selected
in the belief that they wlould] be representative of the whole
aggregate” To the exact contrary: the donor units were the
product of every effort to reach “the whole aggregate.” They
ae only a “sample’ in the vernacular sense because those
complete-coverage efforts were not wholly successful, and
records were lost or corrupted. It is a truism to say that the
donor units condiitute less than the whole it is a fdlacy to
sy 1tglat they therefore condtitute a “sampling” of the popula
tion.

18 |n view of the foregoing, it is not necessary to distinguish between
sampling and imputation on the ground that the former is random while
the latter is non-random. Indeed, the random/non-random dichotomy is
easily misunderstood, as evidenced by appellants' brief. Appellants
spend much effort arguing that imputation, though non-random, is still
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Appdlants derive their mistaken view of sampling pri-
maily by digorting a dngle Bureau document — the 1997
report to Congress outlining the Bureau's later-invalidated
plan for the 2000 census. See Report to Congress — The Plan
for Census 2000 (Aug. 1997) (“1997 Report to Congress’)
(AR C0155). According to appellants, the Bureau in that
report “explained that ‘a “sample’ is taken whenever the
whole is represented by less than the whole’” Utah Br. 20
(quoting 1997 Report to Congress 23 (AR C0155)). But here
iswhat the report actudly says

In laymen’'s terms, a “sampl€’ is taken whenever the
whole is represented by less than the whole.  Among
professional statisticians, the term “sample’ is re-
served for ngances when the sdlection of the smdler
population is based on the methodology of ther sci-
ence.

AR CO0155 (emphasis added). The Bureau's actua point is
amog identical to the point made in the 1953 text discussed
above, supra a 34. Appdlants wresk smilar havoc with
another statement in this part of the 1997 report:

“sampling” because “sampling” includes both random and non-random
methods. Utah Br. 22 & n.4, 27-29. The entire argument is a non sequi-
tur: it does not follow from the fact that non-random sampling methods
exist (which is true) that all non-random statistical methods are sampling
(which is not true). Infact, our review of the sources cited by appellants,
Utah Br. 22 n.4, confirms what appellants own parenthetical descrip-
tions explicitly suggest: every non-random method of sampling they
discuss includes the distinguishing characteristics unique to all sampling
methods, viz, the selection according to some method (albeit non-
random) of a subset of a population such that the subset is a model for
the population (or particular portion of the population) being studied. As
explained, imputation does not share those characteristics. Supra at 32-
34; see Hogan Decl. 1 29 (JA 261-62) (distinguishing non-random sam:
pling methods from imputation).
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Utah Br. 18:

As the Bureau expresdy acknowledged prior to this
litigation, the term “sampling” is generdly under-
stood to refer to any statistical procedure in which
“information on a portion of the population is used to
infer information on the population as a whole”
[(emphasis added) quoting 1997 Report to Congress
23 (AR C0155)].

Actua 1997 Report to Congress 23:

In our common experience, sampling occurs when-
ever the information on a portion of the population is
used to infer information on the population as a
whole. [(emphasis added) AR C00155.]

Both untruncated Bureau statements are, as we have dready
seen, a pefectly accurate reflection of the wdl-recognized
difference between imputation and sampling: wheress a
layman might think, based on our common experience, that a
“sample’ is anything that is “less than the whole” a statisti-
cian will recognize tha sampling requires scientific “meth-
odology” (random or otherwise), in the sdection of the sub-
St to assure its representativeness.  See supra at 31-34. Ap-
pellants smply omit everything that would make clear tha
their view isalayman’sview, not adatidtician’s.

2. Contrary to gppellants suggestion, Utah Br. 20 n.2,
the Census Bureau's view that hot-deck imputation is not the
“sampling” prohibited by § 195 has been clear and consstent
for the forty years the Bureau has employed imputation
methods. In the Procedural Histories published by the Br
reau after every decennid census since 1960, the Bureau has
disclosed and explained its use of hot-deck imputation. AR
C00376, C00384, C00416, C00423. Dozens of other Bureau
documents published over the decades have consgtently set
forth the Bureau's view that hot-deck imputation is a permis-
gble — indeed vitd — method for enumerating the population.
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Hogan Decl. 1 10, 31, 51 (JA 252-53, 263, 271-73) (citing
documents); see generally supra at 3-10, 15-16 (discussing
Bureau's consstent use of imputation). And in the Orr liti-
gaion arisng out the 1980 census, of course, the Census B
reall under Presdent Ronald Reagan vigoroudy defended the
use of hot-deck mputation againg a chalenge under § 195.
Seesupraat 7.

What is more, the Bureau's use of imputation n the cent
sus has proceeded with the full knowledge and acquiescence
of Congress. In addition to the Procedural Histories pub-
lished in connection with every census, direct tesimony has
advised Congress about the Bureau's use of imputation, and
even about the Bureau's view of the distinction between m-
putation and sampling. Reporting the higory of sampling
and imputation before the House Subcommittee on Census
and Population, Congress in 1991, GAO officid L. Nye Ste-
vens explained that the 1970 census used “imputations’ and
“a variety of other datigtica procedures, such as sampling.”
Statement of L. Nye Stevens, Before Subcomm. on Census
and Pop., House Comm. on Post Office and Civil Serv., 102d
Cong., 1st Sess. 11 (1991) (AR C00678). By contrast, Ste-
vens continued, “[d]ue to concerns about the legdity of sam-
pling, the Bureau did not use sampling techniques as part of
the 1980 census but did impute about 762,000 persons into
the count.” Id. a 12 (AR C00679) (emphasis added); see
Babara Everitt Bryat (Director, Bureau of the Census),
Components of Resident Population, Before Subcomm. on
Census and Pop.,, Comm. on Post Office and Civil Serv.,
102d Cong., 1st Sess. 8 (1991) (AR C01287) (“for the last
severa census, we have determined that the counts are m-
proved if we use a procedure to impute persons for these
units, rather than just assume there are no persons in these
units’); Statement of Stephen E. Feinberg, Before Subcomm.
on Census and Pop., Comm. on Post Office and Civil Serv.,
102d Cong., 1st Sss. 6 (1991) (AR C00688) (discussing im+
putation in 1990 and past censuses).
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The Bureau’s longdanding, consgtent postion on the
permisshbility of imputation under the Census Act deserves
the highest degree of deference from this Court. See Chev-
ron U.SA. Inc. v. Natural Res. Def. Council, Inc., 467 U.S.
837, 842-43 (1984). If deference to an agency’s technicd
expertise is waranted anywhere, it is in this highly special-
ized area. Appdlants own brief exposes the risk of second-
guessing, from a lay perspective, the uniform view of the
Bureau's datistical experts that imputation is not the “datis-
tical method known as ‘ sampling.’”

B. Appédlants “End-Run” Arguments Are Meritless

Appdlants are left to argue that fallure to interpret 8195
as prohibiting hot-deck imputation would alow the Census
Bureau to make an end-run around the invaidation of sam
pling in House of Representatives, thus rendering § 195 a
“meaningless prohibition” that is “eedly nullified.” Utah Br.
25. Appdlants arguments are without merit.

Frg, gopdlants indst that dlowing imputation would be
tantamount to the resurrection of sampling because the two
methods have “the same practical dfect.” 1d. a 26. They do
not: as we have seen, sampling involves a conscious design
to contact only a subset of the populaion, guaranteeing that
not &l the population will be contacted, imputation is used
only after every dfort is made to contact every unit, and data
is logt, corrupted, or otherwise missng. Supra at 310, 15-
18. The prohibition on sampling is planly meant to ensure
that the Bureau concentrates its efforts on complete cover-
age. It smply says nothing about what the Bureau should do
when dl such efforts have been exhausted, and tecords with
missing or unclear data must be processed.

Second, on the basis of the erroneous premise that impu
tation and sampling are equivaent from a policy perspective,
gopdlants further suggest that the Census Bureau might be
motivated to conscioudy “scde-up’ the use of imputation,
perhaps even 0 tha as much as 10% of the population is
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enumerated through imputation. Utah Br. 27-28. Perhaps,
gopellants suggest darkly, the Bureau might even reduce re-
sources devoted to follow-up just so tha it could employ
huge, unprecedented amounts of imputation in the census.
Utah Br. 28. Ye appdlants do not even attempt to explain
what concelvable motivetion the Bureau would have for re-
ducing direct contect efforts just for the sake of increasing
imputation. The integrity of the Bureau is above reproach;
for dl the decades the Bureau has used hot-deck imputation
the sole purpose has been to achieve a more accurate enu-
meration. See supra at 3-10, 15-16. The Bureau wdl knows
that reducing direct contact efforts just to increase the num-
ber of units enumerated by imputation would reduce overdl
accuracy. For that reason the Bureau obvioudy prefers to
enumerate units by direct contact rather than by imputation if
a dl possble hot-deck imputation has been used (outside
the sampling context) only when at the very end of the proc-
ess a record Hill has missng or unclear data.  The suggestion
that Bureau officids would conscioudy try to “scae up”’ the
amount of imputation in the census, evidently just to thumb
their noses a this Court, isindefensible.™®

19 In alater section of their brief, appellants suggest one other moti-
vation: a desire to manipulate political outcomes. Utah Br. 43 & n.12.
Thisis sheer paranoid fantasy: paranoid, in view of the long and consis-
tent Bureau record of seeking the most accurate enumeration possible;
and fantasy, in view of the undisputed fact that the distributive effects of
imputation on States' seats cannot be determined in advance, Utah Br. 34
(citing DOJ Mem. 15 135); see id. at 7 (imputation not used to target
traditionally undercounted groups). The reality is that imputation can
have only moderating effects on efforts to manipulate apportionment.
The best way to manipulate apportionment through the census is to ma-
nipulate direct contact efforts, so that desired groups or areas are counted
and undesired groups or areas are shunned. The necessary effect of im
putation is to minimize the consequences such efforts, because the units
avoided in such a program would end up being enumerated by imputa-
tion anyway. Thus, one who is motivated by politics to affect appor-
tionment would actually seek to eliminate the use of imputation. It bears
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Finaly, appelants suggest that Congress would not have
prohibited a “rdatively rdiable’ method like sampling and
dlowed a “rddivdy less rdiadble’ method like imputation.
Utah Br. 29. Appdlants factua premise is incorrect: both
methods are reiable for the different purposes for which they
are intended, and their numeric accuracy cannot be properly
compared as appellants suggest. Hogan Decl. 1 23 (JA 259);
Balar Orr Aff. 1 12 (JA 92). Appédlants own expert ex-
plans the flav in appdlants comparison: imputation meth-
ods will of course be more rdiable when applied to impute
data to 10% of the population from a subset of the population
tha has been scientifically selected (as was proposed in
1997), than when applied to impute data to 10% of the popu-
lation from a subset that was not scientificdly sdected (as
gppellants hypothesize). Rubin Decl. § 16-17 (JA 60). The
fact that imputation when used in gross, without a genuine
sampling, would be less relidble is exactly why the Bureau
has dways tried to exhaust every possble means of direct
contact, leaving a very smdl, non-sampled percentage of the
population that must be imputed as a last resort. We agree
with appdlants to the following limited extent: Congress
probably would prohibit imputation if the Bureau ever began
to rey on it in the outlandish way gppelants hypothesize.

C. Status And Occupancy Imputation Cannot Be
Meaningfully Digtinguished From Size Imputation

Appdlants find dautory argument is that even if the
Court does not believe that Sze imputdion is a sampling
method, it could ill conclude that occupancy and datus im
putetion involve some “sampling” methodology lacking in
gze imputation. But gppdlants make no genuine effort to
explan what the pertinent difference might be.  Appelants
only argument on the point appears to be that, with sze m-

further noting that imputation has been employed and defended by Presi-
dential Administrations of every political stripe.
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putation, the Bureau at leest has knowledge that some per-
sons exig in the unit, whereas with occupancy/dtatus imputa
tion, addresses “are not known to represent occupied units,”
and “none of the so-caled persons .. . are known to exist.”
Utah Br. 31-32; seeid. at 32-34.

There are two problems with this podtion. Firg, it is no
diginction a dl from the perspective of “sampling” method-
ology. With all three types of imputation, the Bureau enu
merates the unit by imputing a vaue from another record —
which is either usng that record as a “sample,” as gppellants
entire argument posits, or it is not. The Bureau's degree of
certainty as to the existence of “some’ persons in the unit has
no andytical bearing on the answer. Second, gppdlants fac-
tual premise is, as we have dready seen, incorrect. With re-
gpect to both occupancy and Status imputation, the Bureau
knows with certainty that such records often do represent
occupied units, and thus that persons enumerated through
occupancy/satus imputation are known to exist. Dozens of
dudies have edablished those dementa facts, establishing
further that to assume that such persons do not exig is to
knowingly disregard exiding persons. Supra at 18-19. That
is not a recipe for a meaningful census count, which explains
why Congress has never prohibited the use of hot-deck im
putation.

[11.THE 2000 CENSUS IMPUTATION PROCEDURES
DID NOT EXCEED CONGRESSS BROAD
DISCRETION TO DEVISE THE MANNER IN
WHICH THE ACTUAL ENUMERATION OF THE
POPULATION ISMADE

Article | 8§ 2 of the Condtitution, as amended by the Four-
teenth Amendment, States that the gpportionment of the
States must be based on the “whole number of persons in
each State” and that “the actud Enumeration” of the popula
tion “shdl be made’ every ten years “in such manner as
[Congresg) shdl by law direct.” The scope of the authority
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and discretion conferred on Congress by the Apportionment
and Census Qauses is unusudly broad, as this Court has e-
plicitly recognized: “The text of the Conditution vests Con
gress with virtually unlimited discretion in conducting the
decennid ‘actud Enumeration.’” Wisconsin v. City of New
York, 517 U.S. 1, 19 (1996) (emphasis added).?® And Con-
gress, in turn, “has delegated its broad authority over the
census to the Secretary [of Commerce].” 1d. In view of the
Condtitution's broad grant of authority to Congress, and
Congress's delegation of that authority to the Secretary, this
Court has held that the Secretary’s dection of methods for
accomplishing the enumeration must samply be “condstent
with the conditutional language and the god of equd repre-
sentation,” and in practice “need bear only a reasonable rela
tionship to the accomplishment of an actud enumeration of
the population.” Id. a 19-20 (internad quotation marks omit-
ted).

The Bureau's use of imputation in the 2000 census easly
saidies those sandards.  The Bureau reasonably beieves
thet ignoring record forms that are known to reflect actua
people necessarily leads to an enumeration of the population
that is less than actud. That view is conssent with an ur
derstanding of “actud Enumeration” as used in the Appor-
tionment and Census Clauses to mean the actud population
number. And even assuming the phrase “actud Enumera
tion” works to exclude certan methods of estimation wholly
unrelated to efforts to conduct an actua count of the people,
hot-deck imputation as used in the 2000 census is 4ill per-

20 The language of the Census Clause is almost identical to Article |1
8§ 2 cl. 2 (presidentia electors shall be gopointed by each State “in such
manner as the State Legislature thereof may direct”), which “leaves it to
the legislature exclusively to define the method of effecting the object
[i.e., appointment of electors].” McPherson v. Blacker, 146 U.S. 1, 27
(1892).
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missble because it is integraly connected to the process of
counting persons individudly.

A. The 2000 Census Imputation Procedures Bear A
“Reasonable Relationship” To The Accomplish-
ment Of An Actual Enumeration Of The Popula-
tion

The Bureau has explicitly concluded that hot-deck impu-
tation is a necessary tool in its efforts to obtain an actud
enumeration of the population of each State. See, e.g., Cen
sus Undercount Adjustment: Bads for Decision, 45 Fed.
Reg. 69,366, 69,372 (Oct. 20, 1980).> That conclusion is
without doubt a reasonable one.

There is no genuine dispute that the Brreau's use of hot-
deck imputation as a find error-correction method has ent
aured that the last five censuses were much closer to an a&-
tud enumeration of the whole numbers of persons in each
State than they would have been otherwise®® With respect
to al three forms of imputation, the Bureau knows to a cer-
tanty that records with incondstent, incomplete or missng

1 Appellants incorrectly state that, during the 1980 Census, the Bu-
reau took the position that the phrase “actual Enumeration” would pro-
hibit statistical methods like hot-deck imputation. Utah Br. 39 n.8. Ex
actly the opposite is true: in the very document cited by appellants, the
Bureau agreed that “sampling” is not an “actual Enumeration,” but e«
plained at length why hot-deck imputation methods are among the “op-
erational facets of ‘actual Enumeration.’” 45 Fed. Reg. at 69,373.

22 pppellants err in suggesting that hot-deck imputation does not im-
prove distributive accuracy. Utah Br. 34. First, the pleading they cite
says only that distributive effects cannot be predicted in advance, which
is true, since the states' relative response rates cannot be predicted with
any certainty. Second, imputation plainly can improve distributive accu-
racy, in any census in which some states turn out to have comparatively
low record-return or data-capture rates, for whatever reason. Failing to
impute would leave those states with a proportionally less-than-actual
population count; imputation would improve the distributive accuracy of
the count.
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data often reflect units with persons in them. Supra at 16-19.
Thus imputation happens dther way: the sole question is
whether to enumerate the unit in every sngle case with the
implausble vaue of “zero,” or to enumerate the unit by im
puting a vaue that would plausbly reflect actud persons, if
any, that would otherwise be unenumerated.

The bottom line is that if the Bureau assgns a “zero” to
al such records, it will knowingly disregard actud persons,
and the census will have conscioudy identified less than the
“whole numbers of persons in each State” In common sense
terms, the census would be a non-actud, or fase, enumera-
tion of the population. JS. 25a (imputing zero in dl cases of
incondsent or missing daa “gppears clearly inconsistent
with the conditutiond imperaive of an actud enumera
tion”). To be sure, no census by any method could ever
enumerate the population with perfection. But the Framers
recognized exactly that problem, and thus conferred broad
discretion on Congress in determining the actua enumera
tion. This Court acknowledged that discretion in Wisconsin,
holding that the Bureau is not conditutiondly required to
employ every method that will bring the find enumeration
closer to the actud enumeration, s0 long as its methods have
a “reasonable relationship” to the accomplishmert of the
conditutional goa. 517 U.S. a 20. It follows amost by
definition, however, that a decison to employ a method that
does move the census count closer to the actud population
enumerdion in each Stae is within the same range of discre-
tion.

B. The 2000 Census Imputation Procedures Are
“Congstent With” The Constitutional Language

Appdlants argue that the phrase “actud Enumeration” as
used in the Census Clause refers to a very particular method
of counting people.  Thus Congresss “virtudly unlimited
discretion” to accomplish an “actud Enumeration” turns out
to be limited essentidly to funding and resource alocation.
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Utah Br. 38 n.6. But the proper question is whether the B
real's view is “condstent with” the conditutional language,
not whether it is the only permissble interpretation. Wiscon-
an, 517 U.S. a 19. Appdlants er in suggesting that no u+
dergtanding of the Apportionment and Census Clauses would
sanction the Bureau's use of imputation. In fact, the better
reading of the Clauses is that the phrase “actud Enumera-
tion” refers amply to the determination of the actud popula-
tion number, dlowing the use of hot-deck imputation to help
identify that number.

1. At the outset it is important to see why the phrase “ac-
tud Enumerdtion” must be andyzed in its paticular textud
sting:  the extratextud dictionary definitions relied upon by
gopdlants, drawvn from the concurring opinion in House of
Representatives, 523 U.S. & 347, are of little ultimate guid-
ance, for they suggest not one but three distinct meanings of
“enumeration.”  One meaning suggedts a specified list or
catalog of named things in a population. Utah Br. 36 (“[a]n
account of a number of things in which mention is mede of
every paticular aticle’). This is the meaning conveyed by
“enumerated powers,” or by the Ninth Amendment's phrase
“the enumeration in the Conditution, of certain rights” It
was a vdid meaning of enumeration a the time, but by no
means necessxily the meaning the Framers intended to con
vey in the Census Clauses A second meaning suggests a
method of one-by-one counting. Id. (“[tjo count or tell,
number-by-number”; “[tjo reckon up singly; to count over
diginctly”). Yet a third meaning suggests smply the act of
identifying the overall number of things in the population.
Id. (“to number”; “the act of numbering or counting over”;
“number told out’). The later two meanings were equaly
vdid a the time the dictionaries done smply do not tdl us
which meaning the Framers intended to invoke in the Congti-
tution. But the ambiguity in these definitions does demon-
drate that hot-deck imputation is condgtent with the consti-
tutiond language, in paticular the third of those definitions.
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Further textud andyss of the Clauses only buttresses that
conclusion.

2. The firgt clause of Article | § 2, as amended by § 2 of
the Fourteenth Amendment, provides that “Representatives
shdl be apportioned among the States according to their e
spective numbers, counting the whole number of persons in
each State, excluding Indians not taxed.” This clause estab-
lishes a fixed and plain rule for apportionment: Representa-
tives are to be apportioned “according to [the States'] respec-
tive numbers” And the States “respective numbers’ are
defined as “the whole number of persons in each State, -
cluding Indians not taxed.” Thus the gpportionment rule,
which is fixed by this dause, is in theory violated if Repre-
sentatives are apportioned according to any population figure
that is less than or different from “the whole number of per-
sons, excluding Indians not taxed.”

Thus the quedtion is, how is the “whole number of per-
sons’ to be identified? The next clause answers the ques
tion: “The actud Enumeration shdl be made [every ten
years| in such manner as [Congress| shall by law direct.”
This sentence can only be read in conjunction with the one
immediately preceding it, for the use of the definite aticle
the to identify “Enumeration” edablishes that a particular
“enumeration” is being referred to, and the only candidate is
found in the previous sentence, i.e, the “respective number(]
of persons’ in each State. Thus, consstent with the third
dictionary definition above, the phrase “actud Enumeration”
as used here means the act of identifying the actua number
of persons in each State — the “number told out.” It is not a
gpecification of the exdusve means by which that identifica-
tion must be made.

The dructurd usage of “actud Enumeration” to refer to
the determination of the actual populaion figure, rather than
to a particular process for making that determination, is con
firmed by the Capitation Clause, Article | § 9 d. 4, which
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provides. “No Capitation, or other direct, Tax shal be laid,
unless in proportion to the Census or Enumeration herein
directed to be taken.” It makes sense to speak of a tax being
laid in proportion to the actud population of each State; it
makes no sense to speask of tax proportiona to a specific
process of identifying that population. This pardld use of
the term “enumeration” drongly suggests the Apportionment
and Census Clauses, too, refer smply to the identification of
the population figure, not the means thereto.

3. The higory of the drafting of those Clauses further
confirms the reading of “actuad Enumerdion” to mean iden
tification of the actud population number. The initid pro-
posals for populaionbased apportionment and/or direct
taxation al specified a periodic “census” 1 Max Farrand,
The Records of the Federal Convention of 1787, at 570-71,
575, 594, 595, 600 (1966 ed.). The Committee on Detall
subsequently proposed a draft Congitution embodying vari-
ous agreed-upon proposas, and it changed the word “cent
us’ to “number”:

The proportions of direct taxation shdl be regulated
by the whole number of white and other free inhabi-
tants [plus three-fifths of daves ... which number
ghdl . . . be taken in such manner as the said Legida
ture shall direct.

2 Farrand, supra, at 182-83 (emphasis added). After a month
of debate on that and other provisons, with no discusson
about the methodology for identifying the “number of in-
habitants,” the Committee on Style took that language and
produced what ultimately became the language of the Appor-
tionment and Census Clauses, subdtituting the phrase “actud
Enumeration” for the word “number.” Id. a 590. There is
no higtoricd evidence that the Committee intended by that
substitution to deviate from the plan meaning of the word
“number.” Cf. Nixon v. United States, 506 U.S. 224, 231
(1993). And, as shown above, careful textud andyss dem:



48

ondrates why “actud Enumeration” can quite reasonably be
read to mean the identification of the actud population num-
ber asitisusad in the Clauses.

C. Reading “Actual Enumeration” To Prohibit Gross
Estimations Does Not Prohibit The 2000 Census
Imputation Procedures

The Court need not decide whether “actud Enumeration”
is in fact best read to refer to the determination of the actud
population figure, for even assuming the phrase does invoke
some limitation on the methods for making that determina
tion, that limitation does not exclude al counting-related sta-
tigicd methods for enumerding individud housng units
induding hot-deck imputation as used in the 2000 census.
Appellants labor a length to establish that the Framers were
aware of various schemes for broadly edtimating dtate and
nationd populations on the bass of agricuturd, maritime,
and other non-population-based records, and did not consider
them to be “enumerations’ of the population. But that evi-
dence shows a mogt that “actual Enumeration” would ex-
clude sample surveys and other “gross datistical estimates.”
Utah Br. 36. Even on the view tha an actud enumeration
demands some form of individudized counting process,
nothing in the Census Clause prohibits the use of imputation
to provide count data on a few particular addresses as part of
what is, by any account, an exhaugtive actud enumeraion of
the population under this conception of the phrase.

Fird, imputation is a process employed only after mas-
sve direct coverage efforts have been made. In this respect
it differs even from sampling, which is by definition a con
scious effort not to engage in complete coverage. And it cer-
tanly differs from the rough guesses of the founding era
which were not based on population-count data a dal, but
ingtead on data maintained for entirely distinct purposes.

Second, imputation is an effort to enumerate persons on
an individudized, housing-unit-by-housng-unit bass. In
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this respect it differs dramaticdly from the gross estimates of
the founding period. Indeed, imputation actudly reflects
census-taking practices going back to the first days of the
census. The census has never required enumerators to per-
sondly count each and every person — to count by heads, as
it were. The first censuses records were taken not person-by-
person but household-by-household, Encyclopedia, supra, at
xi, and by the end of the nineteenth century enumerators
were even dlowed to redy on hearsay from neighbors and
others as needed, Hogan Decl. 1 11 (JA 253-54). Appel-
lants objection to imputation on the ground that “the Bureau
halg| no actua knowledge as to the number of occupants’ in
a given housing unit, Utah Br. 37, applies with equd force to
census methods that have prevailed the entire history of the
census.  Once the Bureau begins to rely on some evidence
other than the personal observation of a person acting on the
Bureau's behdf, the Bureau itsdf obvioudy has no “actud
knowledge’ of the population count. Thus the question nec-
essxily reduces to one of evidentiay rdiability, viz,
whether the Bureau has sufficient reason to bdieve that a
particular method of indirect observation will, on baance,
accurately capture the population of units the Bureau cannot
personadly observe. And that was a question left by the Con
ditution to the reasonably exercised discretion of Congress.

Third, and related to the above two points, hot-deck im
putation is not subject to the kind of political nanipulaion to
which gross edimaing techniques may yidd. The highly
subjective rough guesses of the founding era were surdy
subject to nanipulation on their own terms, and certain types
of sampling may be as wdl, since particular subpopulaions
can be targeted for selection. There is no subjectivity, and
no sdective sampling, with hot-deck imputation.  Indeed,
aopdlants sole dam for the manipulability of imputetion is
not directed a imputation at dl, but a forms of manipulation
that could take place without imputetion: reduction in fol-
low-up resources and a selective approach to the incluson of
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addresses on the DMAF. Utah Br. 43 n12. As we have
seen, the sole effect of imputation is to reduce the conse-
quences of such manipulations. Supra note 19. If the oppor-
tunity for politicd manipulaion is what didinguishes the
methods the Framers intended to exclude from the census
process, the srict head-counting favored by appelants would
be the firs to go, suggesting that the criterion is suspect from
the outset. But even f concerns about manipulation led them
to exclude only gross esimations, the fact that imputation is
not subject to such manipulation demondrates why it is not
among the gross estimations the Framers disfavored.

Appdlants agument boils down to this the Census
Clause prohibits Congress from using imputation to supple-
ment exhaudtive contact efforts and thereby obtain a more
accurate count of the actud number of persons in each State
(because that is not an “actual Enumeration” of those per-
sons), but the Clause would alow Congress to conduct a
hdf-hearted nationd “headcount” with minima resource and
effort (because that is an “actud Enumeration”). Utah Br.
50. There is a more sensible reading: the conditutiond do-
jective of the Apportionment and Census Clauses is that
Congress identify the actua number of persons in each State,
and because that objective cannot be accomplished with per-
fection by any method, the Condtitution confers on Congress
subgtantial discretion to devise the manner best suted to a-
complish it. Even assuming that the “actua Enumeration”
phrase limits the kind of methods Congress may authorize in
the pursuit of that objective, the logic and history underlying
such limits would have no application to the 2000 census
imputation  procedures. Those procedures remain well
within Congress's discretion to direct the manner in which
the actud enumeration is accomplished.

CONCLUSION

For the foregoing reasons, the judgment of dismissd
should be affirmed.
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